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Abstract

This study examines the legal impediments to the application of Islamic Family Law
in the Philippines. It is carried out by critically analyzing the legal effects of the
secular principles, the Constitution and other laws of the state towards the enforce-
ment of Islamic family law in the Philippines. This research establishes that the
Islamic family law in the Philippines is part and parcel of the Philippine secular
laws, the enforcement of which is not a consideration of the religious beliefs of the
Filipino Muslims, but rather of their cultural traditions. The religious characteristics
of Islamic family law are not implemented in the country. The Shari’ah court in the
country is an integral part of the Philippine judicial system, yet deprived of the auth-
ority to enforce religious rulings or to administer Islamic religious institutions. A
woman or a non-Muslim 1s not legally disqualified for appointment as judge in
the Shari’ah court. The decision of the Shari’ah court can be appealed to the
Supreme Court of the Philippines, whose decision may possibly deviate from the
basic teachings of the Shari’ah. Whether such a decision has deviated from
the basic teachings of the Shari’ah or not, it will still become part of the Muslim
legal system in the country. These are among the legal impediments, restrictions,
conflicts and contradictions of enforcing the Islamic family law in a secular polity.

Introduction

This study deals with the legal impediments to the application of Islamic family law in the
Philippines. It is designed to examine the legal effects of the secular principles, the con-
stitution, and other laws of the state toward the enforcement of Islamic family law in the
country. In the Philippines, the new issues of the application of Islamic family law arose
after the codification of the Muslim Personal law through Presidential Decree 1083 on 4
February 1977. The promulgation of the Muslim personal law as part of the laws of the
state has indeed undergone certain processes and stages designed to ensure the confor-
mity of the code to the constitution. This started when the then President Ferdinand
Marcos signed Memorandum Order No. 370 (1973) creating a research staff whose
tasks were: (1) to survey, collect and gather materials from all available sources with par-
ticular emphasis on current Philippine laws affected by Islamic law; (2) to collect and
reconcile Philippine laws with Muslim laws; and (3) to prepare a preliminary draft of
the proposed code of the Philippine Muslim law and its implementing agencies. Follow-
ing the submission of the draft of the proposed Muslim code, the Supreme Court sum-
moned the heads of the Research Staff to answer questions as to the suitability of the
proposed code to the Constitution. Consequently, Executive Order No. 442 (1974)
was issued creating a presidential code commission to review the proposed code. The
idea of choosing members of the code commission from the different government legal
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institutions was to ensure the conformity of the proposed code with the Constitution.
Finally, the issuance of Presidential Decree 1083 (P.D. 1083) on 4 February 1977 codi-
fying the Muslim personal law as part of the Philippine laws was guided by Sec. 2 of
Article 15 of the 1973 Constitution which states that “the State shall consider the
customs, tradition, beliefs and interests of the national cultural communities in the
formulation of state policies.”

The issue on the enforcement of Islamic family law in the country is an interesting one
due to the fact that the Philippines has been labeled as the only Christian country in Asia
whose Christian followers constitute 90% of its total population. On the other hand, the
Muslim minority, who constitute less than 10% of the country’s population, were
granted the legal right to adhere to the basic principles of Skari’ah dealing with personal
and family relations, subject, however, to the legal apparatus set up by the government.
This includes the secular principle of the state according to which its affairs are divorced
from any religion or religious belief.

This means that the adoption of secular principles in the Philippine Constitution is an
important element within the framework of which the limitations on the application of
Islamic family law in the country can be understood. However, before dealing with the
effects of the state’s secular principles on the application of Islamic family law, it
seems necessary to present the background of the concept of secularism.

Secularism and Islam

The term secularism is derived from the Latin word saeculum which conveys a dual
connotation of time and location.! As a concept, “secular” refers to a condition of the
world at the particular time or period or age.” It stands in contrast to the sacred,
making it an approach to life divorced from the influence of religion, and thus deter-
mined by temporal or worldly concerns.? According to Western world philosophical
thought, secularism is an ideology which disenchanted nature, desacralized politics,
and deconsecrated values.* The disenchantment of nature involves the freeing of
nature from its religious overtones and the dispelling of animistic spirits, gods, and
magic from the natural world so that nature is no longer regarded as divine entity in
which man is free to act upon it.> The desacralization of politics means the abolition
of sacral basis of political power and authority as a prerequisite of political and social
changes in the evolutionary process.® The deconsecration of values implies the consider-
ation of all cultural creations as transient and relative so that every value system including
religion and worldview are open to change on the basis of an evolutionary process.’

Secularism denotes the disappearance of religious symbol of political and social
aspects of life.® This was a result of the Western man’s interpretation of biblical faith
and the long history of philosophical and metaphysical conflict in the religious and
purely rationalistic worldview of the Western scholars.’ In other words, secularism is a
Western concept whereas secularization is a process that is located in the West.!® The
former arose in the West as a result of the power struggle between the church and the
state over the swords of temporal and spiritual authority, both claimed by the Roman
Pope and the Holy Roman Empire, whereas the latter involved the movement from a
sacred to a secular society in the sense of abandoning any commitment to religious
and traditional values and practices by accepting change and founding of actions on a
rational and utilitarian basis.!! According to Auguste Comte, science replaces religion
and philosophy in understanding human society.'?
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However, it is worthy of note that such a secular ideology being developed in the
Western world on the basis of Western philosophical thought is not exactly suitable in
an Islamic society due to some conflicts and contradictions between the principles
of secularism and the Islamic worldview. In his book Islam and Secularism, Syed
Muhammad Naquib al-Attas consistently argued that:

Islam totally rejects any application to itself of the concepts of secular, or secu-
larization, or secularism as they do not belong and are alien to it in every
respect; and they belong and are natural only to the intellectual history of
Western—Christian religious experience and consciousness.'?

Al-Attas also asserted that the political system in Islam is based on Divine Authority
and on the sacred authority of the Prophet (peace be upon him) reflecting God’s auth-
ority, but every Muslim individually, and collectively as society and nation deny to
anyone, to any government and state, sacred legitimacy unless the person or the govern-
ment or the state conforms with the practice of the Prophet (peace be upon him) and
follow the injunction of the Sacred Law revealed by God.'*

The State Policy towards The Church

The separation of church and state principle of secularism has been adopted in the con-
stitutions of some non-Muslim states in Asia. In India, such a model of secularism was
adopted in the Constitution as a guarantee of equal treatment to all religious commu-
nities being part of the state commitment to the reformation of religious communities
by establishing the fundamental rights of their respective members.'> In other words,
the religion of a citizen is irrelevant in the matter of his fundamental rights. However,
while the Constitution bars the state from taking any official religion, it guarantees to
all religious denominations the right to establish and maintain religious and charitable
institutions, and to manage their affairs in religion and administer their properties.
Both the Muslims and Christians who are considered minorities in the country share
this important right with other religious communities in India.'®

In Singapore, the secular principle of the state may not be the same as the American
type of secularism in which the independence of the church from the affairs of the
state is strictly observed. In their book Constitutional Law in Malaysia and Singapore,
Kevin Tan and Thio Li-Ann described secularism in Singapore as ‘Quasi-Secularism’!”
as Singapore did not prescribe any official religion of the state, but the government lends
support to the better administration of the Malay Muslim religious institution according
to the framework of the state policies and the interest of the nation. This was manifested
in the enactment of the Administration of Muslim Law Act which has created the Majlis
Ugama Islam Singapore (Islamic Religious Council of Singapore) which is basically
designed to advise the government on matters relating to the Muslim Affairs.'® Also,
the Majlis used to administer Muslim family law, Islamic schools, mosques, wagf
(endowment) and Hajj (pilgrimage).'® Recently, the government created the Mainten-
ance of Religious Harmony Act (MRHA) which is intended to regulate the harmonious
relations between the different religious communities, including the atheists and agnostic
groups, in order to live together peacefully.’

In the Philippines, the principle of separation of the church from the state is patterned
from the American principles of secularism.?! Such principle was designed to determine
the boundaries between the two institutions in order to prevent such infringement by one
against the other.?? Accordingly, the state is prohibited from interfering or participating
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directly or indirectly in purely religious matters or organization or group whereas the
church is barred from meddling or taking part in purely temporal affairs of the state.??

Such a doctrine has been strengthened by the constitutional provision stating that “No
law shall be made respecting an establishment of religion, or prohibiting the free exercise
thereof.”** The said provision means that the state is prohibited from setting up a church
or from passing a law in aid of one religion or all religions or preference of one religion
over another.?> Nor government tax can be levied intended to support a religious insti-
tution or activities or teaching a particular religion.?® It is also against the law to impose
any religion to any citizen or to compel or force a person to go away from a church or
mosque against his will.?” In other words, the state adopted a position of neutrality
whereby no preference is to be accorded to any religion or sect.?®

Freedom of Religion

One of the manifestations of secularism as adopted by many states nowadays involves the
freedom of every citizen to profess his religion or religious beliefs. In India, freedom of
religion was clearly stated in the Constitution whereby every one can freely renounce
his religion or change it for another.?° For instance, a born Muslim can remain a
Muslim all his life, renounce Islam and become an unbeliever, or embrace another reli-
gion, notwithstanding the Islamic law on apostasy.’® Similarly, any non-Muslim may
embrace Islam. In other words, apostasy has no place in the public law of India, since
the state cannot enforce the dictates of any particular religion on apostasy or conversion
to Islam.?’

In Singapore, the Constitution clearly stated such a freedom of religion. Paragraph 38
(11) of the Report of the 1966 Constitutional Commission states:

(1) Every person has the right to profess and practice his religion and to propa-
gate it. (2) No person shall be compelled to pay any tax the proceeds of which
are specially allocated in whole or in part for the purposes of a religion other
than his own. (3) Every religious group has the right (a) to manage its own reli-
gious affairs; (b) to establish and maintain institutions for religious or charitable
purposes; and (c) to acquire and own property and hold and administer it in
accordance with law.>?

In the Philippines, freedom of religion was reflected in the Constitution which states
“The free exercise and enjoyment of religious profession and worship, without discrimi-
nation or preference shall forever be allowed.””> In the country, religious freedom is
deemed as fundamental personal right and liberty designed to protect the broadest poss-
ible freedom of conscience of everyone to believe according to his conscience, to profess
such beliefs and to live on the basis of his beliefs consistent with the liberty of others and
with the common good.>*

Such a freedom of religion also means the complete freedom of every individual either
to believe in a particular religious belief or to disbelief by way of totally rejecting any reli-
gion or religious belief or becoming atheist. According to Justice Isagani Cruz, the indi-
vidual is free to believe (or disbelieve) as he pleases concerning the hereafter.>> He may
invoke his own theories about life and death, worship any god, or none at all, embrace or
reject any religion, acknowledge the divinity of God or any being, recognize or deny the
immortality of his soul. He has full freedom to believe as he pleases without such a
requirement to prove it and no punishment shall be inflicted upon him, under the law,
for his inability to do s0.3°
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Therefore, it is within this constitutional principle on religious freedom that the status
of apostasy in the Philippines can best be understood. By inference, a born Muslim has
complete freedom to embrace Islam wholly or partly either in the entire span of his life
or not, to renounce Islam and adopt Christianity or become atheist without any consider-
ation to the Islamic penalty for apostasy. On the other hand, a Christian has total liberty to
convert to Islam and practice it until the end of his life without any fear of the state inter-
vening in his faith as it is considered a private affair guaranteed in the Constitution.

As far as the Philippine constitutional principle was concerned, the freedom of reli-
gious profession and worship is of two aspects, such as freedom to believe and
freedom to act on one’s beliefs. While the former is deemed absolute, provided it is con-
fined within the realm of thought, the latter may be subjected to some restrictions,
especially when it affects the public welfare.?” For instance, such a freedom to dissemi-
nate religious information or da’wah can be restrained when a clear danger to life is
involved in which the state has the right to interfere.?® Also, religious freedom can be
enjoyed with proper regard to the rights of others.?® In other words, if the profession
of such a religious belief adversely affects the civil and fundamental rights of others, it
needs to be restrained.

The Constitution states that “No religious test shall be required in the exercise of civil
or political rights.”*® The Political rights refer to the individual rights to participate
directly or indirectly in the establishment and administration of the government,
whereas the civil rights include such physical, intellectual, social, and economic
rights.*! The said constitutional provision is designed to bar the government from pre-
venting an individual from exercising his civil and political rights by reason of his reli-
gious belief.*?

Going back to the effect of the secular principle of the state to the application of Islamic
family law in the Philippines, the constitution has explicitly prohibited the use, appli-
cation, or appropriation of public money or property to the benefit or support of any
sect, church, denomination, sectarian institution or system of religion.43

It can be inferred from the said principle that the enactment of the Muslim personal
law does not signify the application of an Islamic religious law, but its adoption into
the positive laws of the state implies that such law is a Mundane law representing the cul-
tural traditions of the Muslim minority, as distinct from the cultural practices of the rest
of the Filipino peoples. In short, the promulgation of P.D. 1083 is a matter of consider-
ation of its importance in the cultural civilization of the Filipino nation derived from the
customary practices of the Muslim minority in the country.

The Constitutional Limitations

The secular nature of the Philippine Constitution is also an important factor that has
affected the application of Islamic family law in the country. In the Philippines, the Con-
stitution is deemed as the charter creating the government which has the status of a fun-
damental law binding on all individual citizens and all organs of the government.** It is
the supreme law of the state to which all other laws must conform and to which all
persons including the highest officials of the state must defer whereby no act shall be
valid if it contradicts its provision.*’

For the supremacy of the Constitution over any other laws, the Civil Code states that
“when the courts declare a law to be inconsistent with the Constitution, the former shall
be void and the latter shall govern. Administrative or executive acts, orders and regu-
lations shall be valid only when they are not contrary to the laws or the Constitution.”*%
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The promulgation of the Code of Muslim Personal Laws of the Philippines was basi-
cally founded on Sec. 2 of Article 15 of the 1973 Constitution. Therefore, P.D. 1083 is
not an independent legal system that operates without regard to other laws or the
national interest but, like other laws of the state, it is subject to the Constitution.*” Other-
wise, any construction on the provision of P.D. 1083 that runs counter to the Consti-
tution may be considered void without having legal effect in the Philippines.
According to the constitutional postulate, all laws being enforced within the Philippines
are presumably devoid of their attachment to religious beliefs, otherwise any enacted law
pushed by religion or religious belief must be declared invalid being contrary to the
Constitution.*®

However, Islamic family law is naturally attached to the belief in God. For instance,
the prohibition of a marriage between a Muslim woman and a non-Muslim man
is grounded on the religious beliefs of a Muslim woman as prescribed in the
Holy Qur’an. The Holy Qur’an states that “Nor marry (your girls) to unbelievers
until they believe: A Muslim slave who believes is better than an unbeliever” (Qur’an,
Al-Baqarah 2: 221). On the other hand, P.D. 1083 which contains an Islamic family
law is now part and parcel of the positive laws of the Philippines whose enforcement
in the country must be consistent with the Constitution, otherwise it may be declared
void without legal effect as being unconstitutional.

This means that any provision of the Islamic family law that runs contrary to the Con-
stitution is not enforceable in the country. Therefore, the religious implication of Islamic
family law is not legally enforceable in the Philippines as it is contrary to the Constitution.

In India, Islamic family law is applied to the Muslims under the authority of the state.
The courts apply such a law being part of the comprehensive Indian civil law which the
state wants it to be applied to the Muslims.*® However, its application to the Muslims is
not a consideration of the Islamic religious principles that the Muslims are bound to
adhere to the law of Islam, because the secular state of India does not enforce the dictates
of any religion. According to Tahir Mahmood, the Indian legislation and judicial pre-
cedent, both of which derive their binding nature from the Constitution, constitute
the authority of the Indian courts to apply Muslim law.”®

P.D. 1083 and Other Laws

The legal status of P.D. 1083 in relation to the other laws also reflects limitations to the
application of Islamic family law in the Philippines. Actually, P.D. 1083 does not embody
the entire al-Ahwal al-Shakhsiyyah al-Islamiyyah (Islamic personal laws) contained in the
basic sources of Islamic law as expounded in figh (Islamic jurisprudence). What it codi-
fied is just a personal law relating to personal status, marriage and divorce, rights and
obligations, and property relations between spouses, paternity and filiation, parental
authority, support and maintenance, and succession or inheritance.’!

Islamic laws which are contained in the primary sources, such as the Qur’an and
Sunnabh, relating to al-Ahwal al-Shakhstyyah but not embodied in this code may only
be given consideration if they do not contradict the Constitution, public order, public
policy and public interest.>? Similarly, for purposes of applying the provisions of P.D.
1083, only the rules found in the four Sunni (Orthodox) schools of law, the Hanafi,
Hanbali, Maliki, and Shafi’i schools are recognized. It is important to note that the
Muslims in the country are generally adherents of the Sunni sect of Islam.

However, in the construction of the provisions of P.D. 1083, should there be a conflict
between the Sunni schools of law,’> whichever madhhab is in consonance with the
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Constitution of the Philippines, public order, public policy and public interest shall be
given legal effect.®® It implies that the provisions of P.D. 1083 are not exclusively
derived from a single madhhab, but a selection from the four Sunni schools of law
designed to enforce a portion of Islamic personal laws suitable to the Philippine context.

Regarding the status of P.D. 1083 in relation to the other laws of the state, it can be
inferred from the rules of statutory construction prescribing the relation between a
special law and laws of general application according to which the former always prevails
over the latter.>® By law of general application, it applies throughout the state whose
subject matter is common to all the people,’® in contrast to a special law which operates
upon a particular place or a selected class of people rather than upon the public in
general.’” Thus, P.D. 1083, applicable only to the Filipino Muslim minority within
the state, may prevail over the Civil Code and the Family Code that are applicable to
all Filipinos, should a conflict between them arise.’®

It can be understood from the above discussion that though P.D. 1083 is part
and parcel of the Philippine legal system designed to operate in accordance with the
Philippine context, it does not operate independently without regard to the other laws
of the state, like the Family Code, Revised Penal Code and the Rules of Courts. All pro-
visions of the latter laws that are consistent with the provisions of P.D. 1083 shall apply
suppletorily.

Registration of Marriage

Registration of marriage, according to P.D. 1083, also manifests the limited application
of Islamic family law in the country. However, it seems that there is a point of conflict
between the provisions of the Family Code and P.D. 1083 pertaining to the authorized
person who may solemnize a Muslim marriage. The former authorizes the smam (reli-
gious leader),’® while the latter empowers the proper wali of the woman.®® However,
since P.D. 1083 is considered as a special law in relation to the Family Code, it prevails
over the latter.

Accordingly, the proper wali of a woman is basically vested with the authority to solem-
nize the marriage, but the zmam can solemnize the marriage only upon authority of the
proper wali. This means that the absence of authority from the proper wali disqualifies
the zmam from performing the solemnization. In this case, P.D. 1083 follows the
Shafi’i school and excludes the Hanafi school’s opinion according to which a woman
at the age of maturity can contract marriage even without the consent of a guardian.

P.D. 1083 requires that marriages should be registered in the Muslim Registry as part
of the functions of the Skiari’ah court in which the Clerk of Court is, in addition to his
regular functions, acting as registrar of Muslim marriage, divorce, the revocation of
divorce and conversion to Islam.®!

The solemnizing officer is required to send copies of the marriage certificate to the
Shari’ah Court of the place where the marriage was solemnized not later than 15 days
after the marriage,%? but failure to register the marriage entails penalty according to
P.D. 1083.% Also a solemnizing officer must always ascertain his legal authority to do
so before performing such an act; otherwise, he shall be penalized with two years impri-
sonment and a fine of up to 2,000 pesos.®* However, registration of marriage in the
Muslim registry does not affect the intrinsic validity or invalidity of the registered mar-
riage.®®> Also, failure of the contracting parties in marriage to register the act with the
circuit registrar does not render the marriage void nor affect its validity under Islamic law.
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In comparison, Indian Muslim law does not prescribe such a registration of marriage
to be obligatory.®® As far as Indian Muslim law is concerned, registration of marriage
does not affect its validity nor a proof for the validity of transaction.®” Under the
Muslim law in Singapore,®® all gadhis and naib gadhis are deputy registrars of Muslim
marriages who must keep the books and registers thereof.®® Parties to a marriage are
required to apply for a prescribed registration,’® as failure for registration constitutes a
punishable crime.”?

In the Philippines, however, registration of marriage shall be construed to mean a
requirement mandated by the state which cannot be ignored since it is part of the
formal requisites for contracting marriage under state laws thereby enforced.

Subsequent Marriages

The procedure of practicing polygamy according to Islamic family law in the Philippines
also indicates legal limitations on the application of P.D. 1083. The provisions of the
Family Code pertaining to marriage are generally applicable to all Filipinos, including
the Muslims. Under the Family Code, the contracting of a subsequent marriage by
any spouse while the former marriage subsists is barred, being void.”? Similarly, the dis-
solution of a valid marriage may only take place upon the death of either spouse due to
the legal impediment of dissolving the marriage by the free consent of the spouses.”>
Moreover, such contracting of a subsequent marriage by any spouse while the former
marriage subsists does not only mean the nullity of the marriage, but also entails a
penalty of imprisonment by prision mayor.”*

Since the bar on practicing polygamy applies to all Filipino citizens, the Muslims may
only be exempted from such a rule if they adhere to the provisions of P.D. 1083 in con-
tracting their marriages.”” In other words, any Muslim husband aspiring to contract a
subsequent marriage while the former marriage is existing is required to comply with
the conditions as well as the procedures prescribed in P.D. 1083. Otherwise, a Muslim
husband who contracts a subsequent marriage without having followed the procedures
of P.D. 1083 shall be liable to the penalty of imprisonment of arreszo mayor’® and a
maximum fine of 2,000 pesos.””

Regarding the conditions of contracting a subsequent marriage under the Islamic mar-
riage law of the Philippines, Article 27 of P.D. 1083 states:

Notwithstanding the rule of Islamic law permitting a Muslim to have more than
one wife but not more than four at a time, no Muslim male can have more than
one wife unless he can deal with them with equal companionship and just treat-
ment as enjoined by Islamic law and only in exceptional cases.”®

In the said provision, there are at least three conditions that a husband desiring to con-
tract a subsequent marriage must satisfy: (1) he must have the ability to deal with equal
companionship among his wives; (2) he must have the ability to treat them justly; and (3)
the subsequent marriage is an exceptional case.”®

For the condition of having the ability to deal with his wives with just treatment and
equal companionship, the husband aspiring to contract a subsequent marriage must
prove such ability. As the husband is bound to deal with his wives with just treatment
as enjoined by Islamic law, to give every wife her due as prescribed by law is believed
to be a manifestation of justice, but to deprive each of the wives of her legal right
under Islamic law is an indication of injustice.
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The condition that the subsequent marriage shall be allowed “only in exceptional
cases” has reference to the meritorious reason for contracting a subsequent marriage
such as sterility, physical unfitness for conjugal relation, or insanity on the part of the
wife.8 Contracting a subsequent marriage is also considered a remedial measure to
avoid possible commission of prostitution which is now a rampant phenomenon in the
modern world.

According to P.D. 1083, a husband desiring to contract a subsequent marriage is
required to file a notice with the Shari’ah Circuit Court of the place where his family
resides about his proposal to contract a new marriage.®! Such notice shall be sent to
the Shari’ah Circuit Court which shall send a copy of the notice to the wife in order to
determine her position regarding the proposal of her husband to contract a new mar-
riage. If the wife does not object to the proposal, the husband shall be permitted to
proceed with the subsequent marriage. If she objects, the Agama Arbitration Council
should be created whose membership are the representatives of both the husband and
wife, with the Clerk of Court as chairman.%?

The council is designed to investigate both the reasons for the husband to contract the
subsequent marriage and the compliance of the conditions prescribed in P.D. 1083 as
well as the objections of the wife to the proposal. Also, it is authorized to look for any
amicable settlement of the dispute before its elevation to the formal proceedings of the
court.®® This means that if the council fails to arrive at an amicable settlement of the
case, the issue may be forwarded to the formal proceedings of the court so that it may,
subject to the conditions prescribed in P.D. 1083 and that evidence submitted by the
Agama Arbitration Council, render an order over the issue. Such an order is either to
allow the husband to proceed with his proposal or bar him from doing so.

In other word, permission of the wife is not necessary for contracting a subsequent
marriage, but the order of the court is binding to the parties. If the court allows the
husband to proceed with the subsequent marriage, the objections of the wife become
immaterial but, if the proposal is denied, it is considered dead. However, if the
husband ignores the order of the court and instead contracts such a subsequent marriage,
he shall be liable for imprisonment or a fine or both including a penalty for contempt
which is left to the discretion of the court.®*

It can be concluded, therefore, that under the Islamic family law of the Philippines, the
practice of polygamy is subject to the conditions as prescribed by P.D. 1083. Although
P.D. 1083 does not alter the conditions as prescribed in the basic texts of Islamic law,
it provides a procedure implying a restriction on the practice of polygamy. The procedure
signifies the important role of the Skari’ah court which is vested with the authority either
to permit or bar a Muslim husband from contracting a subsequent marriage.

Once again, any Muslim husband who contracts a subsequent marriage while the
former marriage is subsisting without having followed the procedure prescribed by
P.D. 1083 shall be liable for a fine or imprisonment.®> This means that the requirement
of following the procedure under P.D. 1083 may be construed as a departure from the
traditional way of contracting a subsequent marriage in which the husband is permitted
to contract a new marriage without the intervention of the Shari’ah court or consultation
with the wife. However, this seems to be part of the reformation on the practice of poly-
gamy in the modern period. In fact, similar procedures and even some restrictions for
contracting a subsequent marriage while the former marriage subsists can be found in
certain Muslim countries.

In Malaysia, the Islamic family law of the Federal Territory prescribes that no man
during the subsistence of a marriage, shall, except with the prior permission in writing
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of the court, contract another marriage with another woman nor shall such a marriage
contracted without such permission be registered.®® It also prescribes a procedure
whereby application for permission shall be submitted to the court accompanied by a
declaration stating the grounds on which the proposed marriage is alleged to be just
and necessary, the present income of the applicant, the number of his dependents and
whether the consent or views of the existing wife or wives on the proposed marriage
have been obtained.?” Thereafter, the court shall summon the applicant and his wife
or wives to a hearing in which the order of the court shall either be to sustain or deny
the application. A person who contracts a subsequent marriage during the subsistence
of a former marriage without having followed the procedure prescribed by law shall be
penalized.®®

In Singapore, the Muslim law permitted for a Muslim male to have more than one wife
at a time, but subject to the compliance of the prescribed requirements.®® For instance,
such a subsequent marriage may be solemnized only by the gadhi or by his permission,
after being satisfied of the reasons of the man and the woman whom he wants to
marry or her guardian for contracting such a marriage during their attendance at the
inquiry session.”®

The Jurisconsult (Muft?)

One of the mechanisms for the application of Islamic family law in the Philippines is the
office of the Jurisconsult (muftr) in Islamic law created according to the provisions of P.D.
1083. However, before dealing with the functions of the Jurisconsult as provided in P.D.
1083, it is necessary to present the role of the mufti in some other Muslim countries.

In the modern period, office of the mufti is usually attached to the state within
the various Muslim countries with having official function, such as the case of the
Muftis in Indonesia, Jordan, Lebanon, Malaysia, Saudi Arabia, Sudan, and Yemen.
In the case of Jordan, muftis are attached to the Shari’ah courts in all main districts.
Such mufftis still enjoy the high respect of the people despite their lower official privileges
compared to judges.’! In Sudan, the muf holds a position of importance second only
to the Grand Qadhi and his legal opinion is circulated in the printed media, which
serves as the religious-legal standard by which a future act or behavior is measured as
lawful or not.”?

In Malaysia, every state currently has its own mufti °> who is appointed with a written
tauliah (a letter of authority) signed by the Sultan.®*

The Mufti of Selangor is the Chief Authority, after the Sultan, in all matters pertaining
to Hukum Syara.®® Upon publication in the Gazette, the farwa of the Mufti pertaining to
any controversial question relating to Hukum Syara shall be binding on every Muslim
residing in the State of Selangor.’® Similarly, such a farwa shall be recognized by all
Courts in the State as authoritative on all matters laid down therein.®” In the Federal
Territory, to defy or disobey the farwa of the mufii is deemed a crime punishable accord-
ing to the Syariah Criminal Offenses Act.’® As far as the rule is concerned, no one even
among the ‘ulama is permitted to give, propagate or disseminate an opinion on any point
of Islamic law that contradicts the established farwa of the state mufri. °°

In Singapore, the mufti is a member of the Majlis Ugama Islam Singapore (Singapore
Islamic Religious Council), the members of which are appointed by the President of
Singapore.'%® The functions of the Majlis are: (1) to advise the President of Singapore
in matters relating to the Muslim religion in Singapore; (2) to administer matters relating
to the Muslim religion and Muslims in Singapore including any matter relating to the
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Haj or Halal certification; (3) to administer all Muslim endowments and funds vested in
it under any written law or trust; (4) to administer the collection of zakat and fitrah and
other charitable contributions for the support and promotion of the Muslim religion or
for the benefit of Muslims in accordance with this Act; (5) to administer all mosques and
Muslim religious schools in Singapore; and (6) to carry out such other functions and
duties as are conferred upon the Majlis by or under this Act or any other written law.'°!

The Majlis has a legal committee consisting of five members and is headed by the
mufti.'°? The functions of the said committee include the giving of farzwa on any point
of Islamic law upon request of any interested person.'%> Accordingly, such an opinion
(farwa) issued by the legal committee shall be in the name of the Majlis Ugama Islam
Singapore.r°* In issuing a farwa, the committee is usually bound to follow the Shafi’i
madhhab, unless the committee or the Majlis are certain that a particular rule in
another madhhab needs to be applied for public interest.'®® Usually, any court including
the Shari’ah court in Singapore which adjudicates Muslim law cases may refer to the
Majlis for its opinion when the need arises.'®

In the Philippines, P.D. 1083 prescribes the qualifications of the Jurisconsult (muft) in
Islamic law. For instance, he must be an eminent scholar of the Qur’an and Hadith and of
Islamic jurisprudence (figh). In the country, the mufti is appointed by the President of the
Philippines for a term of seven years.'®” However, the Office of the muf#i and the personnel
thereof are under the administrative supervision of the Supreme Court.!%® As far as the
Philippines is concerned, the office of the muf# is officially recognized as being attached
to the Philippines judicial system. Technically, it is designed to facilitate the operation of
the Shari’ah courts, as judges in the Shari’ah courts, while adjudicating Muslim law
cases, may refer to the office of the muft for a farwa concerning any point of Islamic law.
However, the mufti has, on the written request of any interested party, not just Shari’ah
judge, the legal authority to render legal opinions (farwa) based on recognized authorities
regarding any question relating to Muslim law. The farwa issued by the muftz, upon request
by any interested party, may be in accordance with any of the four Sunni (Orthodox)
madhahib, provided such an opinion is in line with the Constitution of the Philippines,
P.D. 1083, public policy, public order and public interest. The mufti may, if necessary,
consult or ask for the consensus of the ‘ulama. The office of the muft: shall keep a compi-
lation of and seek the publication of all the legal opinions of the Jurisconsult.

However, under P.D. 1083, the legal opinion of the mufti on any question of Islamic
law is merely advisory to anyone who seeks such an opinion without having a binding
effect on the party.'®® This is different from the decision of a judge of the Shari’ah
court which is binding upon the disputing parties.

It is true that, everywhere in the Muslim world, the farwa of a mufi pertaining to any
question of Islamic law is merely advisory as is the case of the farwa of the Jurisconsult
under P.D. 1083. However, in some Muslim countries, the farwa of a mufti on any con-
troversial issue of Islamic law may be binding on the Muslims within a particular state
upon enforcement by the government. As pointed out earlier, in Malaysia the Shari’ah
courts are also bound to recognize the authority of the farwa of the muft: in all matters
laid therein.

Therefore, what makes the role of the Jurisconsult (muft;) under P.D. 1083 less import-
ant in the administration of Islamic family law in the Philippines is the lack of office auth-
orized to enforce his farwa pertaining to the question of Islamic family law in the country,
even though such an opinion is consistent with the provisions of the Constitution. Also,
the Shari’ah courts are not mandated by P.D. 1083 to uphold or recognize such farwa of
the Jurisconsult in Islamic law.
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The Shari?’ah Courts

Legal limitation on the application of Islamic family law in the Philippines can also be
inferred from the status of the Shari’ah court in relation to the Philippine Judicial
System. In the country, there are two kinds of Shari’ah courts created under P.D.
1083, the Shari’ah District Court which is of the same rank as the Court of First Instance
now replaced by the Regional Trial Court, and the Shari’ah Circuit Court which is of the
same rank as the Municipal Circuit Trial Court. P.D. 1083 created five Shari’ah district
courts and 51 Shari’ah circuit courts, established in the Five Shari’ah Judicial Districts in
Mindanao.

The Shari’ah courts are not independent courts which operate without regard to
the laws of the state, but are an integral part of the Philippine court system. The
said courts are subject to the administrative supervision of the Supreme Court of the
Philippines.''°

However, the Shari’ah courts are special courts charged with the administration of
justice and disposition of Islamic family law cases among the Filipino Muslims according
to the provisions of P.D. 1083. They are different from the regular courts which are enfor-
cing laws of general application applicable to all the Filipino peoples.

However, the fact that the Shari’ah courts are established in accordance with the
Philippine context, as part and parcel of the Philippine judicial system and are under
the administrative supervision of the Supreme Court supports the idea that they are
Philippine-type Shari’ah courts implementing a Philippine-type Islamic family law.

In India, unlike Singapore in which the Shari’ah court is empowered to administer the
Muslim law,'!! there is no Shari’ah court to enforce the Islamic personal law, but the
ordinary civil courts, lower or higher, are vested with the judicial authority to administer
the Muslim law."'?

The Qualifications of a Judge

The qualifications and appointment of a judge in the Shari’ah court created by P.D.
1083 also reflects the limited application of Islamic family law in the country. In
Islam, the basic qualifications of a judge have been prescribed by the fugaha’ (jurists).
However, in the Philippines, the general qualifications of judges in all courts are also
applicable to judges in the Shari’ah courts. The Constitution prescribes that no one
shall be appointed member of the judiciary unless he is a citizen of the Philippines, a
member of the Philippine bar, and a person of proven competence, integrity, probity
and independence.'!? The qualifications of a Shari’ah District Judge is that, in addition
to his knowledge of Islamic law and jurisprudence, he must also have the same qualifica-
tions as the Judge of the Court of First Instance,''* as prescribed in the Judiciary Reor-
ganization Act of 1981. Accordingly, a judge must be a natural-born citizen of the
Philippines, at least 35 years of age, and have been engaged in the practice of law for
at least ten years in the Philippines or held a public office in the Philippines requiring
admission to the practice of law.''®> The provisions of the said Judiciary Reorganization
Act, which requires a judge in the Court of First Instance to possess such membership in
the Philippine bar, implies that a member has passed the regular bar examinations given
by the Supreme Court which qualifies him to practice his profession in all courts in the
country, not just in the Skari’ah courts. Such an examination is different from the special
Shari’ah bar examinations which are designed for the Shari’ah courts only. In the
Shari’ah bar examinations, the ‘ulama who have graduated from Islamic law and



Islamic Family Law in the Philippines 105

jurisprudence in some Muslim countries are permitted to take the examination through
Arabic language. It should be noted, however, those who were qualified for appointment
as judges in the Shari’ah Circuit Court may not be qualified in the Shari’ah District
Court unless they passed the regular bar examinations and have been engaged in the
practice of law in the Philippines for at least ten years or have held public office in the
Philippines requiring knowledge of law for the same period.

This means that the appointment of a judge in the Shari’ah District Court is exclusive
to the regular members of the Philippine bar excluding the ‘ulama who do not have such
qualifications. Also, those ‘ulama who have served as judges in the Shari’ah Circuit
Courts for ten years are still disqualified for appointment in the Shari’ah District
Court unless they have passed the regular bar examinations. However, the qualifications
of a judge in the Shari’ah District Court are more difficult to obtain than the qualifica-
tions of a judge in the Court of First Instance or Regional Trial Court, as the former
requires knowledge of Islamic law and jurisprudence.

The qualifications for a judge in the Municipal Trial Circuit Court, a court that is of
the same rank as the Shari’ah Circuit Court, are that he must be a natural-born citizen of
the Philippines, at least 30 years of age, and, for at least five years have been engaged in
the practice of law in the Philippines, or held a public office in the Philippines requiring
admission to the practice of law, and are all indispensable requisites.''® The requirement
for membership of the Philippine bar implies that the member who has completed a four-
year bachelor of laws degree from any law Institute in the Philippines has passed the
regular bar examinations.

However, in the case of the Shari’ah Circuit Court, P.D. 1083 prescribes that a person
must be a natural-born citizen of the Philippines, at least 25 years of age, and have passed
an examination in the Shari’ah and Islamic jurisprudence (figh) given by the Supreme
Court as admission to special membership of the Philippine bar to practice in
the Shari’ah courts.”'!” The Shari’ah Circuit Court requires just membership to the
Philippine Shari’ah bar, but no such five-year practice of law experience. Therefore,
this qualification is less difficult to achieve than the qualification of a judge in the Munici-
pal Trial Circuit Court.

The Shari’ah bar examinations are open to holders of a bachelor of law degree or
graduates of Islamic law and jurisprudence from some recognized universities. Also, a
thanawt (high school) graduate from any ma’had (institute) in the country can take the
examination provided he has completed the 45 days Skari’ah training seminar conducted
by the Office on Muslim Affairs. The said training seminar has a limited scope covering
only four courses; figh (Islamic jurisprudence), personal and family relations, succession
and inheritance and the special rules of procedure in the Shari’ah Court of the
Philippines which are covered in the Shari’ah bar examinations. There are some cases
of thanawi graduates who, after completing the said training seminar, have successfully
passed the Shari’ah bar examinations. Technically, these rhanawi graduates who
passed the Shari’ah bar examination can be qualified as judges in the Shari’ah Circuit
Courts according to the provision of P.D. 1083.

However, a close examination of the educational qualifications of a thanaw: (high
school) graduate whose knowledge of Islamic law might be dependent on his partici-
pation in the 45-day Shari’ah training seminar without having any experience of the prac-
tice of law in the country may lead one to question his ability to preside on the Shari’ah
Circuit Court just after passing the Shari’ah bar examinations. Indeed, his ability to dis-
charge the duties of the court and the efficiency of his judgment on a case brought to his
court must be in doubt.
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This may be compared with the qualifications of Shari’ah judges in some Muslim
countries where judges are men of experience in the court system and respected
members of the community due to their sufficient knowledge of Islamic law. In Sudan,
the Shari’ah judge is a respected member of the community who has proper knowledge
of Islamic law with experience in the court system and a good reputation for fair and
learned judgment in law.!'® Also, the procedure of appointing a member of the judiciary
is by means of examination for those who have graduated from Shari’ah courses, as well
as by interview for the successful examinees after which those qualified will be trained for
at least four months before their assignment as legal assistants of an experienced judge for
one or two years prior to being able to preside over their own courts.'*®

Regarding the issue on the qualification of a woman to preside over the Skari’ah court,
P.D. 1083 does not clearly bar a Muslim woman from being appointed as a judge
thereof.'?® Under Philippine law, being a woman is not a disqualification for appoint-
ment in the judiciary. In other words, the absence of any legal impediment for a
Muslim woman to become judge in the Shari’ah court leads to the conclusion that
being a woman is not a disqualification for appointment as judge in the Shari’ah
courts in the country, provided she possesses the qualifications required by Philippine
law.

As far as Singapore is concerned, the Muslims Ordinance specifically stated that a
Shari’ah judge (gadhi) must be a male Muslim of good character and of suitable edu-
cational attainments.'?! Accordingly, a female Muslim or a non-Muslim male may be
disqualified from presiding the Shari’ah courts.

Concerning the issue of the qualification of a non-Muslim to be a judge in the Shari’ah
court in the Philippines, there is no explicit provision of P.D. 1083 that bars a non-
Muslim from presiding over the Shari’ah court.'?® The secular principle of the state
does not allow the role of religion in the exercise of civil rights. Pursuant to that principle,
areligious belief is not a legal impediment for appointment as judge in the Shari’ah court.
By analogy, belief in Christianity is not a disqualification for appointment as judge in the
Shari’ah court. It is probably the main reason why P.D. 1083 does not explicitly bar a
non-Muslim from being appointed as a judge in the Shari’ah court.

Therefore, the absence of the provision of P.D. 1083 disqualifying a non-Muslim from
being a judge in the Shari’ah court leads to the conclusion that a non-Muslim can be a
judge in the Shari’ah court of the Philippines, provided he possesses the qualifications
prescribed by Philippine law on the matter.

In other words, since P.D. 1083 does not disqualify a non-Muslim from being
appointed as a judge in the Shari’ah court, it may be construed as being a departure
from the unanimous agreement of the fugaha (jurists) according to which a non-
Muslim is disqualified from being a gadhi in the Shari’ah Court.'?® In Singapore, the
Administration of Muslim law Act prescribes that a judge of the Shari’ah court, any
member of the Appeal Board and the Registrar of the Muslim marriage may be appointed
by the President of Singapore.'?* However, only Muslims may be qualified for appoint-
ment to the said positions.'?” In the Philippines, the President of the Philippines is vested
with the authority to appoint a judge in the Shari’ah court.'?® The constitutional pro-
vision empowers him to appoint members of the Supreme Court and judges in all
lower courts including the Shari’ah courts.'?” Under Philippine law, all applications
for a vacancy in the judiciary must be submitted to the Judicial and Bar Council of the
Supreme Court in order for the Council to examine the qualifications of all applicants,
and to recommend to the office of the President at least three qualified candidates.
The President will then select one for appointment.'?® This procedure also governs
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appointments to the Shari’ah courts. As far as the said procedure is concerned, every
applicant wishing to become a judge in the Shari’ah court is required to express his
desire to hold the said position.

Judges in the Shari’ah courts are entitled to the same compensation and salaries and
enjoy the same privileges as those judges in the regular courts. They perform their
duties until they reach the age of 70 years or become incapacitated from discharging
the duties of their office and unless removed from office for the same causes and
manner provided by law for judges of the regular courts.'?® The Constitution empowers
the Supreme Court to discipline and remove from office any judge of the lower courts
including the Shari’ah courts.'>®

In other words, the office of the President of the Philippines shall appoint judges of all
courts including the Shari’ah courts, but the Supreme Court is authorized to discipline
or remove them from office when the legal cause arises.

The Jurisdictions of the Court

The limited jurisdiction of the Shari’ah courts in the Philippines as provided in P.D. 1083
also reflects the limited application of Islamic family law in the country. In the previous
pages, the Shari’ah courts are described as special courts of limited jurisdiction charged
with the administration and disposition of Muslim personal law cases.

In Singapore, the Shari’ah court shall have jurisdiction to hear and determine actions
and proceedings, in which all parties are Muslims or in which the parties were married
according to Muslim law, relating to marriage, divorce, betrothal, nullity, or judicial sep-
aration, disposition or division of property upon divorce, maintenance, and muz’a (con-
solatory gift).!?! The decision or order of the Shari’ah court can be enforced by the state
in the same manner as the enforcement of the decisions or orders of the Magistrate’s
court.’?? In comparison, India has no Shari’ah courts to administer the Muslim law,
but the civil courts have full authority to adjudicate cases in which the rule of decision
is based on Muslim law.'*?

In the Philippines, there are two kinds of Shari’ah courts, each court has its clearly
defined jurisdiction. The Shari’ah Circuit Court shall have jurisdiction over all cases
involving offenses defined by P.D. 1083. The offenses are the illegal solemnization of
marriage punishable by imprisonment for two years and a maximum fine of 2,000
pesos;!>* marriage before expiration of %ddah with the penalty of a maximum of 500
pesos;'?° violation of procedure relating to subsequent marriage, divorce, and revocation
of divorce to be penalized with arresto mayor and a fine of a maximum of 2,000 pesos;*>°
failure to report for registration concerning the civil status of a person with a maximum
fine of 2,000 pesos;'>” and neglect of duty by registrars.'>®

The said offenses are the only delinquencies under the jurisdiction of the Shari’ah
Circuit Court as the court is deprived of the jurisdiction to adjudicate other criminal
cases.'®® However, it does have jurisdiction over all actions and proceedings between
parties who are Muslims or have been married according to the provisions of P.D.
1083 involving disputes relating to marriage, divorce, betrothal, or breach of contract
to marry, dower (mahr), disposition and distribution of property upon divorce, mainten-
ance, support, consolatory gifts (mut’a), restitution of marital rights, and all cases invol-
ving communal property.'*°

The Shari’ah District Court shall have jurisdiction over cases involving custody, guar-
dianship, legitimacy, paternity, wills, succession, inheritance, and all actions arising from
customary contracts in which the parties are Muslims, if they have not specified which
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law shall govern their relations. '*' Also, the court shall have appellate jurisdiction over
all cases tried in the Shari’ah Circuit Courts within its territorial jurisdiction.'*? Mention
was made previously of the distribution of five Shari’ah District Courts and 51 Shari’ah
Circuit Courts in the five Shari’ah judicial districts in Mindanao. Every Shari’ah judicial
district has one Shari’ah District Court and some Shari’ah Circuit Courts depending on
the Muslim population of the district. As the Shari’ah District Court has appellate jur-
isdiction over all cases decided by the Shari’ah Circuit Courts within a particular
Shari’ah judicial district, the issue arises as to the authority of the Siari’ah courts to
acquire jurisdiction over cases between Muslim parties which occurred outside the five
Shari’ah judicial districts. It seems that the Shari’ah courts can be deprived of jurisdic-
tion over cases between Muslim spouses when they reside outside the five Shari’ah judi-
cial districts. A good example of a case which arose outside the five Shari’ah judicial
districts in which the Shari’ah court has been divested of its jurisdiction is the case of
Rulona al-Awadhi versus Astih.'*?

In its decision depriving the Shari’ah District Court of Marawi City of its jurisdiction
over the case, the Supreme Court held (among others) that, in view of the admitted facts,
the parties did not reside within the Fourth Shari’ah Judicial District embracing the pro-
vinces of Lanao del Norte and LLanao del Sur, and the cities of Iligan and Marawi since
both of them resided in the province of Bohol, it should have been self-evident to the
Fourth Shari’ah District Court that it had no jurisdiction over the spouses or their mar-
riage, nor over the custody and guardianship of their children.'**

Under Philippine law, the final decision of the Supreme Court on a case appealed from
the lower court shall become part of the laws of the land.'*> Therefore, the decision of the
Court over the above cited case became part of the law pertaining to the administration
of Islamic family law in the Philippines. In other words, the said decision of the Supreme
Court serves as proof of the limited jurisdiction of the Shari’ah courts over family law
cases between parties residing within the five Shari’ah judicial districts. Similarly, the
Shari’ah courts have no jurisdiction to try cases involving the settlement of the estate
of a deceased Muslim when the residence of the deceased or the location of the estate
is outside the five Shari’ah judicial districts as mentioned earlier. In the case of
Manuela Vda. de Maraug versus Silapan in which the Supreme Court awarded the
case to the Regional Trial Court of Davao City, the said Court held that the “Presidential
Decree No. 1083 does not preclude Muslims from resorting to the remedies available in
ordinary courts if they reside in provinces where there are no Shari’ah courts.”**°

Therefore, those cases involving the settlement of the estate of a deceased Muslim can
be submitted to the Shari’ah court when the deceased is a resident within the five
Shari’ah judicial districts or the property under litigation is located within one of the dis-
tricts. Otherwise, the Court of First Instance or Regional Trial Court of the place where
the deceased resides or the property is located shall be the proper venue for the case.

The Special Rules of Procedure

One of the important issues affecting the application of Islamic family law in the country
involves the procedure which governs the Skari’ah court. The Philippine Constitution
prescribes the power of the Supreme Court to promulgate rules concerning pleading,
practice, and procedure in all courts.'*” The authority of the Supreme Court to promul-
gate the rules of procedure that govern the Shari’ah court has been acknowledged in the
provisions of P.D. 1083.1%8
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Therefore, the Supreme Court promulgated the Special Rules of Procedure in the
Shari’ah court, known as [jra’ar al-Mahakim al-Shari’ah. These Special Rules of Pro-
cedure are simple, expedient, and almost summary in character and do away with any
technicalities that hamper the speedy disposition of the case. It has been pointed out
that the Rules of Court of the Philippines and all provisions of laws relative to the
Regional Trial Court and the Municipal Circuit Court that are not inconsistent with
the provisions of P.D. 1083 shall be applicable to the Shari’ah court suppletorily.**°

According to the Special Rules of Procedure in the Shari’ah court, the decision of the
Shari’ah Circuit Court on any case can be appealed to the Shari’ah District Court, while
the decision of the latter whether of its original jurisdiction or on appeal can be elevated
to the Supreme Court.!”® The Supreme Court shall have the constitutional power to
reverse, modify or affirm on appeal or certiorari (a writ from a higher court to a lower
court requesting the submission of the records of a case for review), the final judgments
and orders of the Shari’ah courts.’®! As pointed out earlier, the decision of the Supreme
Court on any case whereby laws were applied and interpreted is final and shall form part
of the Philippine legal system.'?? Therefore, the decision of the Supreme Court on any
case appealed from the Shari’ah District Court shall become part of the Islamic legal
system in the country.

In Singapore, the decision of the Shari’ah court can be appealed to the Appeal
Board.'>> The Appeal Board consists of three members, who are Muslims, appointed
by the President of Singapore.'>* The Board may affirm, vary or reverse the decision
of the Shari’ah court.'®® The decision of the Board on any case appealed from the
Shari’ah shall be final and executory.'® This means that the decision of the Board on
any case appealed from the Shari’ah court could not be elevated to the Singapore
Supreme Court for further revision.

As far as the procedures of the Shari’ah court in the Philippines are concerned, there is
no guarantee that the decision of the Supreme Court on a case appealed from the Shari’ah
Courts may not deviate from the basic principles of Islamic law as all members of the said
Court are non-Muslims. However, even if the said decision deviates from the basic prin-
ciples of the Shari’ah, it remains part of the Philippine Islamic legal system.

Conclusion

The secular principle of the Philippine Constitution has played an important role in the
application of Islamic family law in the Philippines and has caused the deviation of the
Muslim law from the basic principles of the Shari’ah. The basic characteristic of
Islamic family law being attached to a religious belief is excluded from the enforcement
of Islamic family law in the Philippines. The enactment of P.D. 1083 as part of the posi-
tive laws of the state does not signify a respect for the religious belief of the Filipino
Muslims, but a matter of consideration to their cultural traditions as a contribution to
the cultural civilization of the Filipino nation. The secularization of the provisions of
P.D. 1083 is one of the instances that can be encountered in applying Islamic family
law in a secular polity.

The application of Islamic family law in the country must always conform to the
Philippine Constitution which is the fundamental law of the state. P.D. 1083 is considered
as a special law in relation to the other general laws of the states, butitis not an independent
legal system which operates without regard to the general laws of the state.

Regarding the machinery for the administration of Islamic marriage law, P.D. 1083
creates the office of the Jurisconsult (muftr) in Islamic law that is authorized to render
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legal opinion (farwa) pertaining to the question of Islamic family law, but such farwa is
merely advisory and not binding to anyone who seeks it.

The Shari’ah courts of the Philippines are under the administrative supervision of the
Supreme Court. The qualifications of a judge in the Shari’ah Circuit Court as provided
in P.D. 1083 are very low compared to the qualifications of a judge in the Municipal Trial
Circuit Court. A woman can be a judge in the Shari’ah courts of the Philippines provided
she possesses the qualifications prescribed by Philippine law. A non-Muslim can be a
judge in the Shari’ah court as long as he possesses the qualifications of a judge as pre-
scribed in the Philippine Judiciary Law.

The Supreme Court shall have the constitutional power to review on appeal the
decisions of the Shari’ah District Court. This rule is a unique characteristic of Islamic
family law in the Philippines as all members of the Supreme Court are non-Muslims.
Therefore, there is no guarantee that the decision of the Supreme Court in a case
appealed from the Shari’ah court will not deviate from the basic teachings of the
Shari’ah. However, even if such a decision runs counter to the basic teachings of the
Shari’ah, it will become part of the Islamic legal system in the Philippines.

Politically, the enactment of the Islamic family law is designed to redress Muslim grie-
vances in the southern Philippines. This law, however, is not beyond improvement, and
relies on the continuous efforts of the young Muslim generation in the country along with
the positive cooperation of the national government. The resolution of the ongoing
Mindanao problem through peaceful negotiation may have better prospect for the devel-
opment of Islamic law in the country.
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